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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

ROSALIE VACCARINO AND DAVID LEE )
)
TEGEN, on behalf of themselves and all
)
others similarly situated;
)
)
Plaintiffs,
)
v.
)
MIDLAND NATIONAL LIFE INSURANCE )
COMPANY; and DOES 1-100, Inclusive,
)
)
)
Defendants.
_____________________________________ )

CASE NO.: 11 CV-5858-CAS(MANx)
Hon. Christina A. Snyder

SETTLEMENT AGREEMENT

IT IS HEREBY STIPULATED AND AGREED, by, between, and among Rosalie
Vaccarino and David Lee Tegen, individually and on behalf of the Class defined in this
agreement (collectively, “Plaintiffs”), and Midland National Life Insurance Company (with its
parents, subsidiary, affiliate, predecessor and successor entities, collectively, “Midland” or
“Defendant”), through their respective counsel, that the proceedings in the United States District
Court for the Central District of California, Western Division, captioned, Vaccarino v. Midland
National Life Ins. Co., 11-CV-05858 CAS (MANx) (the “Action”), and matters raised by and
related to the Action, are settled fully and finally, compromised, and dismissed on the merits, and
with prejudice, on the terms and conditions set forth in this Agreement and the attached exhibits,
subject to the occurrences set forth that permit Plaintiffs or Midland to terminate this Settlement,
as well as the approval of the Court and entry of judgment.
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I.

INTRODUCTION
A.

The Action and Underlying Allegations

On June 17, 2011, Plaintiff Rosalie Vaccarino filed a class action lawsuit in the Superior
Court of the State of California, County of Los Angeles, entitled, Vaccarino v. Midland
National Life Ins. Co., Case No. BC463793. On July 15, 2011, Midland removed the case to
the United States District Court for the Central District of California, Western Division and
moved to dismiss the complaint, and the motion was granted. Plaintiff Vaccarino filed a first
amended complaint on December 14, 2011, to which Midland, again, moved to dismiss.
On January 13, 2012, Plaintiff Vaccarino filed a second amended complaint adding
David Lee Tegen as a co-plaintiff. After Midland’s second motion to dismiss was granted in
part, Plaintiffs Vaccarino and Tegen filed the operative third amended complaint on May 3,
2012.
Plaintiffs’ third amended complaint makes allegations regarding various Midland fixed
deferred annuity products sold in California and seeks certification of a class of California
residents age 64 and under at the time of purchase and a subclass of purchasers age 60 to 64 at
the time of purchase. Plaintiffs alleged, inter alia, that Midland made misrepresentations of
“bonuses” and “growth” with respect to its products but failed to disclose that Midland shifted
the cost of the bonuses and high sales commissions back to purchasers through lower interest
and index credits over time. Plaintiffs further alleged that Midland failed to comply with
surrender charge disclosure requirements under California law, Insurance Code section
10127.13, for a subclass of purchasers ages 60-64, and that the policies’ Interest Adjustment
feature was “indecipherable” and amounted to an unenforceable surrender charge. Plaintiffs
asserted causes of action for violation of the Unfair Competition Law (California Business &
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Professions Code section 17200 et seq., hereinafter, “UCL”), fraud, breach of contract, breach
of the implied covenant of good faith and fair dealing, and declaratory relief.
Plaintiffs sought damages and restitution in connection with the bonus and sales
commissions, surrender charges, and Interest Adjustments, plus legal interest, punitive damages,
and legal fees and costs. The lawsuit also sought injunctive relief limiting or precluding Midland
from continuing to engage in the alleged practices.
Midland denies all of the allegations and any liability to Plaintiffs. Midland has asserted
numerous legal and factual defenses to the Action. Midland contends, among other things, that
its annuity products are lawful and beneficial and provided the promised benefits to Plaintiffs.
Midland contends that Plaintiffs received adequate notice of any applicable surrender charges
and Interest Adjustments. Midland also contends that its written disclosures and, in most
instances, oral disclosures by independent agents, further informed Plaintiffs of any applicable
surrender charges and the manner in which any Interest Adjustment would affect a surrender or
partial withdrawal. Midland further contends that Plaintiffs Vaccarino and Tegen’s claims are
barred by the statute of limitations. Midland denies that it improperly lowers interest credits
and that it failed to comply with the applicable law regarding interest crediting, premium
bonuses, or agent compensation and related disclosures. Midland also denies that any claims
asserted in this case may properly be adjudicated and tried on a classwide basis pursuant to Rule
23 of the Federal Rules of Civil Procedure.
On September 24, 2012, Plaintiffs Vaccarino and Tegen filed a motion for class
certification with respect to seven Midland products, to which Midland filed its opposition on
December 5, 2012. As a result of numerous discovery disputes, the briefing schedule on the
certification motion was extended. Midland was also granted leave to file a supplemental
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opposition, which it filed on April 29, 2013. Plaintiffs Vaccarino and Tegen filed a reply brief
on May 24, 2013. The Court heard the certification motion on June 17, 2013. While the Court
stated that Rule 23 requirements as to liability had been met based on the record at that time, it
denied Plaintiffs’ motion without prejudice on the ground that Plaintiffs had not presented a
damages model tethered to their theory of liability.
On July 24, 2013, Plaintiffs Vaccarino and Tegen filed a renewed certification motion.
On September 5, 2013, Midland filed its opposition to the renewed motion, introducing evidence
of a survey conducted by Kent Van Liere, along with a motion to exclude the declaration of
Plaintiffs’ damages expert, Jeffrey Dellinger. Plaintiffs Vaccarino and Tegen filed a reply brief
on November 4, 2013, which included an expert declaration (from Stanley Presser) to respond to
Mr. Van Liere’s survey, and, on November 8, filed an opposition to the motion to exclude the
Dellinger declaration. On December 16, 2013, Midland filed a reply to the motion to exclude the
Dellinger declaration. Plaintiffs Vaccarino and Tegen filed a motion to strike arguments and
evidence in Midland’s reply to the motion to exclude the Dellinger declaration as an improper
sur-reply to the renewed certification motion. Midland filed a motion to exclude the Presser
declaration. The parties filed their oppositions to these motions, after which the Court ordered
the cessation of further briefing on any of the motions.
On February 3, 2014, the Court held a hearing on the renewed certification and related
motions. The Court took the matter under submission and, on February 12, 2014, issued an
order, which was amended on February 20, 2014. Regarding the 64 and under class, the Court
certified claims that Midland had breached the contracts by recouping bonuses and agent
commissions, but declined to certify Plaintiffs’ fraud and UCL “fraud prong” claims as to the
recoupment theory. The Court also certified Plaintiffs’ claims that Midland breached the
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contracts and violated the UCL’s “unfair” prong in connection with the Interest Adjustment
provision. As to the 60 to 64 subclass, the Court certified Plaintiffs’ claims that Midland
breached the contracts and violated the UCL’s “unlawful” prong by failing to comply with
Insurance Code Section 10127.13. The Court denied the parties’ other motions.
On February 26, Midland filed, pursuant to FRCP 23(f), a petition seeking review of the
Court’s class certification order. Plaintiffs filed their answer to the petition on March 11, 2014.
Midland then filed a motion seeking leave to file a reply in support of its petition, and Plaintiffs
filed an opposition to that motion. The petition was denied on April 10, 2014.
To accomplish the Settlement, the parties engaged in a mediation session on March 13,
2014 before the Honorable Ronald Sabraw (Ret.).
B.

The Background of the Settlement
1.

Plaintiffs’ Position

During the course of this Action, Class Counsel claim to have reviewed more than 52,000
pages of documents and to have analyzed extensive data, and have taken the depositions of
numerous Midland officers and employees and other third parties. Plaintiffs have also taken the
depositions of Midland’s expert witnesses and have retained and consulted with various experts
concerning the merits of Plaintiffs’ claims and Midland’s defenses.
Based upon the discovery, investigation, and evaluation of the facts and the law,
Plaintiffs and Class Counsel have agreed to settle the Action after considering such factors as (1)
the benefits to the Class provided by this Settlement Agreement; (2) the risks and uncertainty of
litigation, especially in complex actions such as this, as well as the difficulties and delays
inherent in such litigation; and (3) the desirability of consummating this Settlement Agreement
in order to provide relief to the Class.
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2.

Midland’s Position

Midland expressly denies any and all wrongdoing alleged in the pleadings and Plaintiffs’
other filings, and does not admit or concede any actual or potential fault, wrongdoing, or liability
in connection with any facts or claims that have been or could have been alleged against it in the
Action. Midland contends that Plaintiffs’ allegations do not state a cause of action and are not
sustainable as a matter of law. In addition, Midland contends that Plaintiffs would be unable to
prove the elements of the causes of action at trial, and that this would be fatal to both individual
and class claims. In this regard, Midland contends that it would be inappropriate to certify a
litigation class in this Action, in part due to the manageability and superiority problems inherent
in presenting the case in a trial involving thousands of individualized sales.
Nonetheless, Midland considers it desirable for this Action to be settled and dismissed
because this Settlement will finally put Plaintiffs’ claims and the underlying matters to rest.
Midland is also entering into this Settlement Agreement to avoid the expense, burden,
inconvenience, and inherent risk of litigation and the concomitant disruption of its business
operations
II.

DEFINITIONS
A.

As used in this Agreement and the attached exhibits (which are incorporated by

reference), the following terms have the following meanings, unless this Agreement specifically
provides otherwise:
1.

“Accumulation Value” means the accumulation value as defined in the

Annuities owned by Class Members, which is the sum of the Fixed Account Value and the Index
Account Value(s) as defined in the Annuities, as reflected in the business records of Midland as
of the date such value is to be calculated.

6

Case 2:11-cv-05858-CAS-MAN Document 400-1 Filed 05/16/14 Page 8 of 84 Page ID
#:13771

2.

“Action” means the above-captioned action, specifically, Rosalie

Vaccarino and David Lee Tegen, on behalf of themselves and all others similarly situated, versus
Midland National Life Insurance Company, United States District Court for the Central District
of California, Case No. 11-CV-5858-CAS (MANx).
3.

“Active Deferred Annuity” means any Annuity, as defined herein, that

has not been surrendered in full or Annuitized.
4.

“Administrator” means the Court-appointed, third-party agent or

administrator to be retained jointly by the Parties to provide notice to the Class Members,
administer the Claim Review Process, or otherwise assist in implementing the terms of this
Agreement.
5.

“Agreement” or “this Agreement” or “Settlement Agreement”

means this Settlement Agreement and the exhibits attached hereto or incorporated herein,
including any subsequent amendments and any exhibits to such amendments.
6.

“Annuity” means a Midland fixed deferred annuity with the marketing

name Bonus 5, Bonus 10, Bonus 11, Legacy Bonus 5, Legacy Select, Legacy Bonus 11, or
Veridian Plus that was issued in California on a California policy form to at least one Owner
who was under the age of 65 at the time of issue. For annuities purchased by non-natural
persons or the trustee(s) for a trust, the age of the Annuitant (or younger Annuitant if there are
joint Annuitants) at the time of issue will be used (instead of the owner’s age) to determine
whether the product qualifies as an “Annuity.” Excluded from the definition of “Annuity” are
policies (i) as to which a death benefit has been provided or is in process on or before the Benefit
Determination Date, (ii) that were issued but not accepted or were returned to Midland as part of
the exercise of the free-look provision in the annuity or were otherwise rescinded on or before
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the Benefit Determination Date, (iii) that were surrendered in full without incurring any
Surrender Charge on or before the Benefit Determination Date, (iv) that were Annuitized and the
Annuity Payments have ceased on or before the Benefit Determination Date, (v) as to which
claims were released pursuant to settlement of prior litigation, including without limitation
Peterman, et al. v. North American Company for Life and Health Insurance, et al., Case No.
BC357194, Superior Court of the State of California for the County of Los Angeles, or In re
Midland National Life Insurance Company Annuity Sales Practices Litigation, MDL 07-1825,
U.S. District Court for the Central District of California, or otherwise, or (vi) as to which the
rights and claims have been finally adjudicated in a court of law.
7.

“Annuity Payment” means one of the periodic payments to be

made by Midland following and in connection with the Annuitization of an Annuity.
8.

“Annuitant” means a natural person upon whose life the amount

and duration of Annuity Payments involving life contingencies depend with respect to an
Annuity.
9.

“Annuitize” means to convert the Accumulation Value or the Surrender

Value of an Annuity into the right to receive periodic payments.
10.

“Annuitized” means to have converted the Accumulation Value

or the Surrender Value of an Annuity into the right to receive periodic payments.
11.

“Annuitization” means the conversion of the Accumulation Value

or the Surrender Value of an Annuity into the right to receive periodic payments.
12.

“Annuitization Bonus” means the amount to be added to the

Accumulation Value to determine the Annuity Payment amount in accordance with Section IV.C
of this Agreement.
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13.

“Benefit Determination Date” means a date selected by Midland that is

not more than thirty days after the Effective Date.
14.

“Class” or “Class Member” or “Class Members” means and includes

any current or most recent Owner (or joint Owners) of an Annuity, according to Midland’s
policy administration system as of the Benefit Determination Date, who has not made a valid
request for exclusion from this Settlement. “Class,” “Class Member,” and “Class Members” do
not include an Owner of a particular Annuity who (a) is or was a member of the Board of
Directors, or an officer, shareholder or employee, of Midland; (b) is an affiliate, legal
representative, attorney, successor, or assign of Midland; (c) is a judge, justice, or judicial
official presiding over the Action or is with the staff or immediate family of such judge, justice
or official; or (d) is a person or entity hired to administer the terms of the Settlement. Any
reference to “Class” or “Class Member” or “Class Members” with respect to a date before the
Benefit Determination Date shall refer to those persons or trustees who would be Class Members
if such date were the Benefit Determination Date.
15.

“Class Counsel” means the law firms of Gianelli & Morris and the Law

Offices of Ronald A. Marron.
16.

“Class Counsel Payment” means the payment Midland agrees to make to

Class Counsel in an amount approved by the Court, which shall not exceed $5,850,000 for
attorneys’ fees and $622,000 for reimbursement of all reasonable expenses and costs incurred by
Class Counsel in connection with the Action.
17.

“Class Notice” means the notice provided to Class Members

pursuant to this Agreement in the form attached hereto as Exhibit A.
18.

“Class Representatives” mean Rosalie Vaccarino and David Lee Tegen.
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19.

“Court” means the United States District Court, Central District

20.

“Effective Date” means the date on which the Final Order

of California.

and Judgment approving this Agreement becomes final for all purposes, including appeal. For
purposes of this Agreement: (a) if no appeal is taken from the Final Order and Judgment,
“Effective Date” shall be the date on which the time to appeal from the Final Order and
Judgment has expired; or (b) if any appeal has been taken from the Final Order and Judgment,
“Effective Date” means the date on which all appeals therefrom, including petitions for rehearing
or reargument, petitions for rehearing en banc and petitions for certiorari or any other form of
review, have been finally resolved by order, mandate or otherwise, in a manner that affirms the
Final Order and Judgment; or (c) if the Parties agree in writing and the Court so orders,
“Effective Date” can occur on any other agreed date.
21.

“Fairness Hearing” means a hearing to be held on a date set by the

Court, at which time the Court will make a final decision on whether to approve this Agreement
as fair, reasonable, and adequate.
22.

“Final Order and Judgment” means the Court’s order approving

the Settlement and this Agreement that is substantially in the form attached hereto as Exhibit C,
as described in Section XI of this Agreement.
23.

“Midland” means Midland National Life Insurance Company.

24.

“Midland’s Counsel” means Reed Smith LLP.

25.

“Net Surrender Charges” means for any Annuity, the sum of the Net

Surrender Charges for each partial withdrawal transaction and, if the Annuity has been fully
surrendered, the Net Surrender Charges on the full surrender transaction, calculated pursuant to
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the terms of the Annuity. The Net Surrender Charges for a partial withdrawal transaction equal
the applicable Surrender Charges (expressed as a positive number) minus any positive Interest
Adjustment, provided that if the positive interest adjustment is greater than the applicable
surrender charges (expressed as a positive number), the Net Surrender Charges are zero. The
Net Surrender Charges for a full surrender transaction equal the applicable Surrender Charges
(expressed as a positive number) minus both (i) any positive Interest Adjustment and (ii) the
amount, if any, by which the Minimum Guaranteed Cash Value exceeded the Surrender Value as
computed without consideration of the Minimum Guaranteed Cash Value.
26.

“Owner” means any person or trustee identified in Midland’s policy

administration system as having an ownership interest in an Annuity (and shall include the
trustee(s) of any trust in a case where the trust is identified in Midland’s policy administration
system as the owner of the Annuity) as of the Benefit Determination Date or the last person or
trustee identified as having an ownership interest in an Annuity prior to the Benefit
Determination Date.
27.

“Parties” means Plaintiffs and Midland, collectively.

28.

“Plaintiffs” means Rosalie Vaccarino and David Lee Tegen.

29.

“Policy Year” means one (1) plus the number of complete years since the

date the Annuity of a Class Member was issued as stated in the Annuity.
30.

“Preliminary Approval Order” means the order to be entered by

the Court in substantially the form attached as Exhibit B preliminarily approving this Agreement,
as described in Section XI of this Agreement.
31.

“Release” means the release and waiver set forth in Section VIII of

this Agreement.
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32.

“Settlement” means the transactions, rights, obligations, conditions,

Release, and other matters contemplated by, described in, or provided by the Settlement
Agreement in the aggregate.
33.

“Surrender Charge” means the surrender charge applicable under the

provisions of the Annuity owned by the Class Member. “Surrender Charge” does not include
any interest adjustment or market value adjustment applicable under the provisions of any
Annuity.
34.

The terms “he” or “she” and “his” or “her” include “it” or “its,” where

applicable. Defined terms expressed in the singular also include the plural form of such term,
and vice versa, where applicable.
35.

All references herein to sections, paragraphs, and exhibits refer to

sections, paragraphs, and exhibits of and to this Agreement, unless otherwise expressly stated in
the reference.
III.

SETTLEMENT PROCESS
The dates for the events contemplated by this Settlement Agreement are as follows:

Event Date

Event

Within 30 days of delivery of fully executed
Settlement Agreement

Filing of Motion for Preliminary Approval
with Settlement Agreement as an Exhibit

Within 10 days after filing of the Settlement
Agreement with the Motion for Preliminary
Approval

Defendant to Mail CAFA notices to the US
Attorney General and the insurance regulator
for each state in which a Class Member resides

14 days after the filing of the Motion for
Preliminary Approval

Hearing on Preliminary Approval
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Within 7 days of entry of Preliminary
Approval Order

Midland to collect data for list of names and
addresses of Class Members

Within 14 days of entry of Preliminary
Approval Order

Midland to provide list of names and address
of Class Members to the Administrator

Within 21 days after entry of Preliminary
Approval Order

Mailing of Class Notice

Within 24 days after the mailing of the Class
Notice

Petition for Class Counsel Payment and
Plaintiffs’ Service Awards to be filed

45 days after mailing of Class Notice

Deadline for postmarking of exclusions,
objections, and requests to be heard at the
Fairness Hearing

Within 50 days after mailing of Class Notice

Administrator to provide all exclusions,
objections, and requests to be heard at the
Fairness Hearing to counsel for the Parties and
to provide a declaration listing those who have
objected or requested exclusion to counsel for
the Parties

Within 60 days after mailing of Class Notice

Plaintiff to file notice specifying those who
have objected or requested exclusion, together
with the declaration of the Administrator

To be set by the Court, but not less than 108
days after entry of the Preliminary Approval
Order

Fairness Hearing

Three weeks prior to the Fairness Hearing

Motion for Final Approval to be filed by
Plaintiffs

Not more than 30 days after the Effective Date

Benefit Determination Date—Midland will
compile data from its policy administration
system to be used to determine Class Members
and benefits that each Class Member will
receive
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45 days after the Benefit Determination Date

Last date for Midland to provide funds to
Settlement Administrator to cover payment of
Enhanced Surrender Payments and Surrender
Charge Reduction Benefits, along with list of
names, addresses, and amounts for each payee;
last date for Midland to have adjusted Annuity
Payments made after Benefit Determination
Date as needed to reflect the Annuitization
Bonus and Enhanced Annuity Payments; all as
described below

55 days after the Benefit Determination Date

Administrator to mail Surrender Charge
Reduction Benefits and Enhanced Surrender
Payments

90 days after Benefit Determination Date

Administrator provides Interim Report to
Midland and Class Counsel

180 days after Benefit Determination Date

Administrator provides Final Report to
Midland and Class Counsel

IV.

SETTLEMENT BENEFITS
A.

Overview

The relief to be provided pursuant to this Agreement is specific to each of four categories
of Annuities owned by Class Members: (i) Annuities with issue ages from 60 to 64 that have
incurred Surrender Charges on or prior to the Benefit Determination Date; (ii) Annuities with
issue ages from 0 to 59 that have been fully surrendered on or prior to the Benefit Determination
Date; (iii) Annuities that are Active Deferred Annuities following the Benefits Determination
Date; (iv) Annuities that have been annuitized on or prior to the Benefits Determination Date.
Each Annuity in group (i) owned by a Class Member will receive a Surrender Charge Reduction
Payment based on a formula set forth below. Each Annuity in group (ii) owned by a Class
Member will receive an Enhanced Surrender Payment based on a formula set forth below. Each
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Annuity in group (iii) owned by a Class Member will be eligible for an Annuitization Bonus as
described below. Annuity Payments to Class Members owning Annuities in group (iv) will
receive Enhanced Annuity Payments as described below.
If a Class Member falls into more than one of the above groups due to ownership of
multiple Annuities, settlement benefit determinations will be based on the status and issue age of
each separate Annuity. The issue age of an Annuity issued to joint owners will be deemed 60 to
64 if at least one owner was age 60 to 64 on the issue date. For Annuities issued to non-natural
persons or trustees, the issue age will be deemed 60 to 64 if at least one Annuitant was age 60 to
64 on the issue date. If the issue age for an Annuity is not 60-64, then for purposes of
determining which benefits apply, the issue age shall be 0-59. Annuities with issue ages from 60
to 64 that incurred Surrender Charges on partial surrenders on or prior to the Benefit
Determination Date, but that have not been fully surrendered on or prior to that date, are eligible
for relief under both category (i) and either category (iii) or (iv), as applicable.
Class Members will not be required to submit claim forms to obtain any relief provided
under this Settlement. The settlement benefits described herein, however, will only be available
for Class Members and will only apply to policies that are Annuities, as specifically defined in
this Agreement.
B.

Surrender-Related Payments. Midland will provide $3.55 million for Surrender

Charge Reduction Payments with respect to Annuities with issue ages from 60 to 64 owned by
Class Members and will provide $2.0 million for Enhanced Surrender Payments to Annuities
with issue ages from 0 to 59 owned by Class Members, as set forth below. Under no
circumstances will Midland’s liability for surrender-related payments exceed $5.55 million.
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1.

Annuities with issue ages from 60 to 64. Class Members who own

Annuities with issue ages from 60 to 64 shall be entitled to a Surrender Charge Reduction
Payment for any Surrender Charges incurred on any partial or full surrenders of such Annuities
on or before the Benefit Determination Date. The amount of each such Class Member’s
Surrender Charge Reduction Payment shall be calculated as follows: a) arrive at a Refund
Percentage Rate by dividing the amount of $3.55 million by the amount of the total Net
Surrender Charges incurred on or prior to the Benefits Determination Date on all Annuities with
issue ages from 60 to 64 owned by Class Members; and b) multiply the Refund Percentage Rate
by the Net Surrender Charges of the individual Class Member with respect to each Annuity with
an issue age from 60 to 64 owned by that Class Member. In no event will Midland be
responsible for more than $3.55 million for Surrender Charge Reduction Payments in the
aggregate.
2.

Annuities with issue ages from 0 to 59. Class Members who own or owed

Annuities with issue ages from 0 to 59 that were fully surrendered on or prior to the Benefit
Determination Date shall be entitled to an Enhanced Surrender Payment as to such Annuities.
The amount of each Class Member’s Enhanced Surrender Payment will be calculated as follows:
a) arrive at an Enhancement Percentage Rate by dividing the amount of $2.0 million by the
difference between the total amount of the Accumulation Values at the time of full surrender and
the total amount of the Surrender Charges (as provided by the Annuity without consideration of
the minimum guaranteed cash value on a full surrender) applied to the full surrender transaction
for all Annuities with issue ages from 0 to 59 owned by Class Members that have been fully
surrendered on or prior to the Benefit Determination Date; and b) for each Annuity owned by the
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individual Class Member with an issue age from 0 to 59 that was fully surrendered on or before
the Benefit Determination Date, multiply
(i) the Enhancement Percentage Rate by
(ii) the Annuity’s Accumulation Value as of the date of the full surrender minus the
Surrender Charge (as provided by the Annuity without consideration of the minimum cash
surrender value on a full surrender) applied to the full surrender transaction.
In no event will Midland be responsible for more than $2.0 million for payments to Class
Members owning Annuities with issue ages from 0 to 59.
3.

The Administrator shall mail checks to eligible Class Members for

Surrender Charge Reduction Payments and Enhanced Surrender Payments no later than 55 days
after the Effective Date. The funds remaining from any checks not cashed within 180 days of the
date the checks are issued shall be paid in cy pres to an appropriate organization approved by the
Court.
C.

Annuitization Bonus

If an Annuity owned by a Class Member has not been fully surrendered on or prior to the
Benefit Determination Date and the Class Member elects to Annuitize the Class Member’s
Annuity after the Benefit Determination Date with monthly, quarterly, or annual payments to be
made for either a 10-year, 15-year, or 20-year certain period and thereafter for as long as the
Annuitant is living (a “Qualifying Period”), an Annuitization Bonus will be provided with
respect to that Annuity. The Settlement does not require Class Members to Annuitize their
Annuities.
1.

The Annuitization Bonus will not apply to any Accumulation

Value attributable to premium added to an Annuity after filing of the motion for Preliminary
Approval of the Agreement, as described in Section X. The Annuitization Bonus shall have no
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effect unless a Class Member Annuitizes an Annuity after the Benefit Determination Date and
the period over which payments are to be made is a Qualifying Period.
2.

For each Active Deferred Annuity owned by a Class Member that is

Annuitized for a Qualifying Period after the Benefit Determination Date, Midland will increase
the Accumulation Value of each such Annuity by the amount of the applicable Annuitization
Bonus, calculated at the time of Annuitization. Midland will determine the Annuity Payment
Amount by using the increased Accumulation Value amount and the rates set forth in the table
for the corresponding settlement option in the Annuity, or for factors not shown in the tables,
rates determined by calculations consistent with those reflected in those tables. The
Annuitization Bonus will be an amount equal to a percentage of the Annuity’s Accumulation
Value on the date of Annuitization, and the applicable percentage will be determined by the
duration of the Annuity in question, as set forth in the following table:
Policy Year
Up to and including the 9th Year
10
11
12
13
14
15
16+
3.

Bonus Percentage
4.3
5.4
6.5
7.6
8.7
9.8
10.9
12

In the event that Midland, at any point in time, elects to provide non-

guaranteed periodic payment terms with respect to Non-Class Annuity Products and such nonguaranteed payment terms would result in larger payment amounts than would be provided by
the Annuitization Bonus, Midland shall provide such non-guaranteed payment terms with respect
to Annuities that are Annuitized on the same dates, i.e., Midland will also apply the more
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favorable interest rates, mortality factors, and other terms and conditions to annuitization
transactions involving Annuities. Any such non-guaranteed benefits will apply in lieu of, and
not in addition to, any Annuitization Bonus that otherwise would apply pursuant to this
Settlement. The Annuitization Bonus applies only to benefits computed using the rates
contained in the Annuities for the computation of Annuity Payments. Midland may discontinue
or change any practice with respect to non-guaranteed benefits at any time, but such
discontinuation or change will not affect payments as to Annuities that have already been
annuitized. For purposes of this paragraph, “Non-Class Annuity Products” means Bonus 5,
Bonus 10, Bonus 11, Legacy Bonus 5, Legacy Select, Legacy Bonus 11, and Veridian Plus
policies that are not Annuities as defined herein because they were not issued in California on a
California policy form and/or were issued to an owner who was 65 or older at the time of issue.
4.

When an Annuity is terminated by death on or after the Benefit

Determination Date, the beneficiary or surviving spouse shall be entitled to elect to receive the
death benefit as an annuity payable for a Qualifying Period and receive the Annuitization Bonus.
Annuities that are continued by the surviving spouse of the Owner of an Annuity after a death
benefit becomes payable on or after the Benefit Determination Date are also eligible to Annuitize
with payment to be made for a Qualifying Period and to receive an Annuitization Bonus.
D.

Enhanced Annuity Payments

If a Class Member Annuitizes or has Annuitized an Annuity on or before the Benefit
Determination Date, then each Annuity Payment made after the Benefit Determination Date with
respect to that Annuitized Annuity will be increased by 1% relative to the amount scheduled to
be paid in the absence of this Settlement.
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E.

Adjustments in the Event of Implementation Delays

The parties recognize that implementing the Annuitization Bonus and the Enhanced
Annuity Payments in Midland’s administrative systems following the Benefit Determination
Date could take time. Accordingly, while certain Class Members will be eligible for the
Annuitization Bonus and Enhanced Annuity Payments following the Benefit Determination
Date, Midland may not begin making Annuity Payments that reflect the Annuitization Bonus and
the Enhanced Annuity Payments until up to 45 days after the Benefit Determination Date. If the
Annuitization Bonus or Enhanced Annuity Payment benefit is not applied to any Annuity
Payments made after the Benefit Determination Date to which it should have applied pursuant to
this Settlement, Midland will, as soon as practicable, make a one-time additional payment to
adjust for the difference between what was paid and the amount that should have been paid.
V.

NOTICE TO THE CLASS AND COMMUNICATIONS WITH CLASS MEMBERS
A.

Timing of Class Notice

No later than 21 days after entry of the Preliminary Approval Order, the Administrator
will send a Class Notice to each Owner who would be a Class Member if eligibility for
Settlement benefits were determined as of the date of the compilation of records from Midland’s
policy administration system for purposes of the mailing, rather than as of the Benefit
Determination Date. Notice shall be mailed first-class mail, postage prepaid, to the last-known
address supplied by Midland based on its records as of a date within 7 days after entry of the
Preliminary Approval Order. Midland shall provide the list of potential Class Members to the
Administrator within 14 days after entry of the Preliminary Approval Order.
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B.

Content of Class Notice

The Class Notice will be substantially in the form of Exhibit A attached to this
Agreement, and no alteration may be made to the form of notice approved by the Court in the
preliminary approval order without the consent of both parties.
C.

Administrator
1.

The Administrator shall:
(a)

verify the mailing list for the Class Notice prior to the mailing by

using the National Change of Address database during the fourteen (14) day period prior to the
date of the mailing;
(b)

prepare and mail the Class Notice;

(c)

process any mail returned as undeliverable with forwarding

address information by re-mailing the Class Notice to the forwarding address or, if no
forwarding address information is available, by conducting an advanced address search utilizing
Social Security numbers and re-mailing the Class Notice to any forwarding address obtained.
(d)

receive requests for exclusion and objections, and provide copies

of such items to the Parties’ counsel;
(e)

receive any written correspondence or communication concerning

the Settlement from persons or entities in the Class, provide copies of such correspondence to
Parties’ counsel, and send responses to such correspondence and communications as directed by
the Parties’ counsel;
(f)

arrange for, staff, and maintain a toll-free call center to respond to

questions from persons or entities in the Class (in accordance with question-and-answer scripts
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approved by the Parties’ counsel), which shall be reasonably staffed during business hours to
receive calls;
(g)

make any additional mailings required by this Agreement;

(h)

upon receipt of any requests for exclusion, objections to the

Settlement, or requests to appear at the Fairness Hearing, immediately forward the request or
objection to Class Counsel and Midland’s Counsel;
(i)

no later than 60 days after the mailing of the Class Notice, provide

the Parties with information regarding all Class Members who have notified the Administrator
that they plan to object to, or exclude themselves from, the Settlement or appear at the Fairness
Hearing; and
(j)

within 55 days following the Benefit Determination Date, mail

checks for Surrender Charge Reduction Payments and Enhanced Surrender Payments to the
eligible Class Members;
(k)

contemporaneously with the distribution of the checks for the

Surrender Charge Reduction Payments and Enhanced Surrender Payments, provide Midland
evidence of such mailing;
(l)

within 90 days after the Benefit Determination Date, provide Class

Counsel and Midland with an interim report containing all data concerning the Surrender Charge
Reduction Payments and Enhanced Surrender Payments provided to Class Members;
(m)

within 180 days after the Benefit Determination Date, provide

Class Counsel and Midland with a final analysis of the Surrender Charge Reduction Payments
and Enhanced Surrender Payments provided to Class members, and identify those checks that
have been presented and paid; and
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(n)

execute other tasks delegated to the Administrator under this

Agreement or agreed to by the Parties’ counsel.
2.

The Parties’ counsel and their respective designees shall be entitled to

observe and monitor the performance of the Administrator.
3.

The contract governing the engagement of the Administrator shall obligate

each such Administrator to abide by the following performance standards:
(a)

the Administrator shall accurately and neutrally describe, and shall

train and instruct its employees and agents to accurately and neutrally describe, the provisions of
this Agreement in communications with persons and entities in the Class;
(b)

the Administrator, its employees, and agents may not make any

statements to a Class Member that might reasonably be viewed as causing or helping to cause a
Class Member to surrender his or her Annuity, and shall not advocate any form of benefit
contemplated by this Agreement;
(c)

the Administrator may not render any investment, insurance, or

savings advice whatsoever;
(d)

the Administrator shall provide prompt, accurate, and neutral

responses to inquiries from the Parties’ counsel;
(e)

if, in the course of any communication with a person or entity in

the Class, the person or entity requests that the Administrator or its agent or employee refer the
communication to Class Counsel, or if the Administrator or its agent or employee determines
that the Class Member is seeking legal advice, then the Administrator or its agent or employee
shall promptly refer the inquiry to Class Counsel; and
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(f)

if, in the course of any communication with a person or entity in

the Class, an agent or employee of the Administrator reasonably concludes that the person or
entity is not satisfied with the information or assistance provided, the communication shall
promptly be referred to a supervisor.
VI.

REQUESTS FOR EXCLUSION
A.

Any Class Member who wishes to be excluded from the Class must mail a written

request for exclusion to the Administrator at the address provided in the Class Notice,
postmarked no later than 45 days after the mailing of the Class Notice, or as the Court otherwise
may direct, and specifying the Annuity or Annuities to be excluded.
B.

The Administrator will forward copies of any written requests for exclusion to

Class Counsel and Midland’s Counsel immediately upon receipt, and shall provide Class
Counsel and Midland’s Counsel with a list of all Class Members who wish to be excluded no
later than 60 days after the mailing of the Class Notice, or as the Court otherwise may direct.
C.

A list reflecting all requests for exclusion shall be filed with the Court by the

Administrator no later than 60 days after the mailing of the Class Notice, or as the Court may
otherwise direct. Such list shall be filed under seal, be subject to the Court’s Confidentiality
Order, and served upon Class Counsel and Midland’s Counsel by the Administrator.
D.

Any Class Member who does not file a timely written request for exclusion with

respect to an Annuity, as provided in this Section, shall be bound with respect to that Annuity by
all subsequent proceedings, orders, and judgments in this Action, including, but not limited to,
the Release, even if he or she has litigation pending or subsequently initiates litigation against
Midland relating to that Annuity with respect to the Released Claims. To the extent practicable,
the Administrator will use reasonable efforts to serve the Class Notice on counsel for Class
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Members who subsequently initiate litigation, arbitration, or other proceedings against Midland
relating to the Released Claims prior to the Effective Date.
E.

If any one Owner of an Annuity excludes himself or herself from the Class with

respect to that Annuity, pursuant to Section VI.A of this Agreement, all other Owners of that
Annuity shall be deemed excluded from the Class with respect to that Annuity, and all rights and
obligations with respect to that Annuity shall be unaffected by the Settlement Agreement.
F.

A Class Member must either exclude, or not exclude, all Annuities in which the

Class Member has an interest as an Owner. A Class Member may not exclude some, but not all,
Annuities in which the Class Member has an interest as an Owner. If a Class Member submits a
timely and otherwise complete request for exclusion that attempts to exclude some, but not all of
the Annuities in which the Class Member has an interest as an Owner, all Annuities in which the
Class Member has an interest will be deemed excluded from the Settlement.
VII.

OBJECTIONS TO SETTLEMENT
A.

Any Class Member who wishes to object to the fairness, reasonableness, or

adequacy of this Agreement or the proposed Settlement, or to the award of attorneys’ fees and
expenses may do so by filing a written objection with the Court, and delivering a copy to Class
Counsel and Midland’s Counsel at the addresses listed in Section XIII.I below. The objection
must be filed with the Court and served on Parties’ counsel no later than 45 days after the
mailing of the Class Notice, or as the Court may otherwise direct. An objection that is not timely
and properly made shall be forever barred. A person who excludes himself or herself from the
Class is not a Class Member and may not object.
B.

All objections must contain the following: (i) the objecting party’s name, address,

telephone number, social security number, and Annuity number(s); (ii) the factual basis and legal
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grounds for the objection; (iii) any evidence or other information the objecting party wishes to
offer in support of the objection; and (iv) the signature of the individual who is objecting.
C.

Class Members may object to the Settlement either on their own or through an

attorney retained at their own expense. Any Class Member who files and serves a notice of
objection may appear at the Fairness Hearing, either in person or through personal counsel hired
at the Class Member’s expense. However, if the Class Member intends to appear and be heard at
the Fairness Hearing, either in person or through counsel, the notice of objection must include:
(i) a written notice of the Class Member’s or the Class Member’s counsel’s intent to appear at
the Fairness Hearing; (ii) a detailed statement of the Class Member’s objections to any matter
before the Court; (iii) the grounds or reasons why Class Member wishes to appear and to be
heard, either in person or through counsel; (iv) any documents and writings that the Class
Member wishes the Court to consider; and (v) a statement of any prior class settlement
objections made by such Class Member and any fee arrangements made with an attorney
regarding any objections, including the objection to this Settlement.
D.

Any Class Member who fails to comply with the provisions of Sections VII.A and

VII.B above shall waive and forfeit any and all rights he or she may have to object, and shall be
bound by all the terms of this Agreement and by all proceedings, order, and judgments,
including, but not limited to, the Release, in this Action. Any Class Member who fails to comply
with the provisions of Section VII.C above shall waive and forfeit any and all rights he or she
may have to appear and be heard at the Fairness Hearing.
E.

Any Class Member who objects to the Settlement shall be entitled to all of the

benefits of the Settlement if it is approved, so long as the objecting Class Member meets all of
the conditions of this Agreement applicable to Class Members and settlement benefits.
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VIII. RELEASE AND WAIVER
A.

Release and Waiver – Definitions

For purposes of this release and waiver (the “Release”):
1.

“Releasees” means, individually and collectively, Midland, its past,

present and future parent companies, subsidiaries, affiliates, predecessors, successors, and
assigns, together with all of its and their present, former, and future officers, directors,
shareholders, insurers, employees, attorneys, legal representatives, and agents (including,
without limitation, those acting on behalf of Midland and within the scope of their agency) and
their predecessors, successors and, assigns.
2.

“Released Claims” means any and all past, present, or future claims,

complaints, causes of action, allegations of liability, damages, restitution, equitable, legal or
other interest, or demands or rights, whether known or unknown, that concern, refer or relate to,
or arise out of, in whole or in part, any facts, events, or transactions relating to the Annuities that
have occurred or were in existence at any time prior to the entry of the Final Order and
Judgment, including, without limitation:
(a)

the offering of advice in any manner related to the Annuities;

(b)

the design, marketing, solicitation, sale, appropriateness or

administration of the Annuities;
(c)

any disclosures or advertising related to the Annuities, whether

written or oral, including any omissions from any disclosures or advertising;
(d)

non-compliance with statutory and regulatory requirements;

(e)

the computation and crediting of interest to policy accounts; or

(f)

the calculation and availability of any accumulation or surrender
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values, or annuity payments, or the exercise of any rights under the Annuities. Without limiting
the foregoing, “Released Claims” include, but are not limited to, all claims that were asserted in
the Action, or that could have been asserted against Midland before any court, arbitration panel,
or regulatory or administrative agency based on or related to facts alleged in any of the
complaints filed in this Action, whether or not brought directly, indirectly, on a representative
basis, or otherwise.
B.

Release

Upon the Effective Date, Plaintiffs and every Class Member, for themselves, their
attorneys, spouses, beneficiaries, executors, conservators, personal representatives, wards, heirs,
predecessors, successors, affiliates, agents, and assigns, in consideration of the benefits set forth
in this Agreement, fully and finally release Releasees from all Released Claims.
C.

Waiver Under California Civil Code Section 1542
1.

The Parties acknowledge that it is possible that unknown losses

or claims exist or might exist or that present losses may have been underestimated in amount.
Plaintiffs and every member of the Class are deemed to acknowledge and understand that they
are familiar with principles of law such as and including Section 1542 of the Civil Code of the
State of California, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.
2.

Plaintiffs and the Class are hereby deemed to agree that Section

1542 and all similar federal or state laws, rules, or legal principles of any other jurisdiction are
knowingly and voluntarily waived by Plaintiffs and the Class in connection with the Released
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Claims as defined in the foregoing paragraphs of this Release, and Plaintiffs and the Class are
deemed to agree that this is an essential term of this Agreement. Plaintiffs and the Class are also
deemed to acknowledge and understand that they may later discover claims presently unknown
or unsuspected, or facts in addition to or different from those which they now believe to be true
with respect to the matters released in this Agreement. Nevertheless, it is the intention of
Plaintiffs and the Class to fully, finally, and forever settle and release all matters with Releasees
that exist, hereafter may exist, or might have existed regarding the Released Claims, as defined
under this Agreement.
3.

Plaintiffs acknowledge that Class Counsel have advised them and

that they are familiar with the provisions of Section 1542 of the California Civil Code, as well as
the provisions of any and all comparable or similar statutes or principles of law of any other state
or federal jurisdiction that might otherwise be deemed applicable, and that, being aware of
Section 1542 and other similar statutes or principles of law, Plaintiffs expressly waive any and
all rights and benefits conferred by Section 1542 or other similar statutes or principles of law on
behalf of themselves, and on behalf of the Class. Plaintiffs admit to full knowledge and
understanding of the consequences and effect of this waiver.
D.

Additional Conditions of Release
1.

Nothing in this Release shall preclude any action to enforce the terms of

the Agreement, including participation in any of the processes detailed therein.
2.

Plaintiffs expressly agree that this Release shall be, and may be raised as,

a complete defense to, and will preclude, any action or proceeding encompassed by the release of
Releasees herein, and as a bar from indemnity and contribution claims arising out of the
Released Claims herein.
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3.

No Plaintiff or Class Member may participate in any settlement or other

relief sought in any action brought on behalf of the Plaintiffs or any Class Members by any state
or federal government officials or agencies pertaining to any Released Claims.
4.

Each Plaintiff and each Class Member, for himself or herself, his or her

attorneys, spouse, beneficiaries, executors, conservators, personal representatives, wards, heirs,
predecessors, successors, and assigns agrees not to file an appeal from or otherwise seek review
of any order approving this Settlement Agreement.
5.

It is the intention of the Plaintiffs, on behalf of themselves and the Class

Members, in executing this Release to fully, finally, and forever settle and release all matters and
all claims released under this Section.
IX.

ATTORNEYS’ FEES AND EXPENSES AND SERVICE AWARDS
A.

Service Awards

Subject to Court approval, Midland agrees to pay Plaintiffs Rosalie Vaccarino and David
Lee Tegen no more than $15,000 each as a service award for participation as a Class
Representative in the Action. Midland will pay the service awards approved by the Court in
addition to any benefits that Plaintiffs are entitled to receive under this Agreement as Class
Members. Midland will pay any service awards within 14 days of the Effective Date. Class
Counsel agrees not to seek service awards for the Class Representatives that exceed $30,000 in
the aggregate.
B.

Petition for Class Counsel Payment
1.

Midland agrees to pay Class Counsel no more than an aggregate of

$5,850,000 as attorneys’ fees and no more than $622,000 for reimbursement of their expenses
and costs as the Class Counsel Payment, subject to Court approval. Class Counsel agree not to
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seek or accept an award of attorneys’ fees and costs and expenses in excess of, or in addition to,
$5,850,000 in fees and $622,00 in expenses. Midland agrees not to oppose Class Counsel’s
request for the Class Counsel Payment of up to $5,850,000 in fees and $622,000 in costs, either
in this Action or on appeal; however, Midland shall have no obligation to join in Class Counsel’s
request or in any related submissions.
2.

The Parties may have divergent views concerning the most appropriate

approach to a valuation of the benefits to Class Members under this Agreement, the most
appropriate method for conducting such a valuation, and the proper standard against which any
valuation is to be measured in connection with the process for approval of the Settlement. The
Parties agree that any appropriate valuation necessarily involves assessments of uncertain future
events and certain elections and actions to be made or taken by the Class Members. Plaintiffs
estimate that, based on expert analysis, the reasonable value of the benefits, exclusive of
attorneys’ fees and costs, is approximately $31 million. While Midland does not adopt this
valuation, Midland does not contest Plaintiffs’ estimate for purposes of the preliminary or final
approval of the Settlement or any request by Class Counsel for attorneys’ fees.
3.

Midland further agrees to pay the Administrator’s reasonable expenses

actually incurred in administering the Settlement in accordance with the terms of this Agreement.
4.

Class Counsel will petition for approval of the Class Counsel Payment at

least 21 days prior to the date by which objections to the proposed Settlement are due. The
amount of the Class Counsel Payment shall be determined at the Fairness Hearing. The Class
Counsel Payment will not reduce any other benefit provided to the Class or Plaintiffs.
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5.

If Midland does not exercise any right it may have to terminate the

Agreement pursuant to Section XII, Midland will pay the Class Counsel Payment to Gianelli &
Morris by wire transfer or check within 14 days of the Effective Date.
6.

Midland will pay the Administrator directly for reasonable Administrator

expenses actually incurred by wire transfer or check sent within 60 days of receipt of appropriate
invoicing and documentation from the Administrator. If Midland disputes the amount of any
invoice, it will give notice of such dispute to the Administrator within 30 days after its receipt of
the invoice, and the notice will include a statement of the reason(s) for the disagreement.
7.

Midland is not responsible for the fees of those attorneys hired by

individual Class Members in connection with the review of or objection to the Settlement
Agreement.
8.

Midland shall not be liable for, or obliged to pay any fees, expenses, costs,

or other disbursements to, or incur any expense on behalf of, any Plaintiff, Class Member, or
other person or entity, either directly or indirectly, in connection with the Action, this
Agreement, or the proposed Settlement, other than the amounts expressly provided for in
this Agreement.
X.

PRELIMINARY APPROVAL AND RELATED ORDERS
A.

The Parties shall submit this Agreement, including all attached exhibits, to the

Court and seek and obtain from the Court a Preliminary Approval Order in substantially the
same form as Exhibit B to this Agreement. The Preliminary Approval Order shall, among other
things:
1.

preliminarily approve the proposed Settlement and find that the proposed

Settlement is sufficient to warrant sending notice to the Class;
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2.

schedule the Fairness Hearing based on the Court’s availability, but not

less than 108 days after entry of the Preliminary Approval Order, to consider the fairness,
reasonableness, and adequacy of the proposed Settlement and whether it should be finally
approved by the Court;
3.

approve the proposed Class Notice and the plan for giving notice;

4.

direct the Administrator to mail the Class Notice to each Class Member by

first-class mail, postage prepaid, to his or her last known address no later than 21 days after entry
of the Preliminary Approval Order, as described in this Agreement;
5.

determine that mailing the Class Notice to the last known addresses of the

Class Members: (a) constitutes the best practicable notice under the circumstances; (b) is
reasonably calculated to apprise Class Members of the pendency of the Action and of their right
to object to or exclude themselves from the proposed Settlement; (c) is reasonable and
constitutes due, adequate, and sufficient notice to all persons entitled to receive notice; and (d)
meets all applicable requirements of Rule 23 of the Federal Rules of Civil Procedure, the United
States Constitution, and its Amendments;
6.

require the Administrator to file proof of the mailing of the Class Notices

at or before the Fairness Hearing;
7.

prohibit Midland from communicating with Class Members about the

Action or the Settlement, but not preclude Midland from: (a) speaking to Class Members in the
ordinary course of Midland’s business, provided that if Class Members contact Midland
regarding the Action or the Settlement, Midland shall direct such Class Members to contact the
Administrator; or (b) communicating with agents and employees of Midland and from
communicating with its auditors, rating agencies, insurance commissioners, regulators, or similar
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reporting organizations or governmental entities regarding the impact and/or administration of
the Settlement;
8.

require each Class Member who wishes to exclude himself or herself from

the Class to submit an appropriate, timely written request for exclusion, postmarked no later than
45 days after mailing of the Class Notice to the Administrator, in care of the address provided in
the Class Notice;
9.

preliminarily bar and enjoin each and every Class Member who has not

excluded himself or herself from the Settlement, the Class Member’s representatives, and/or all
persons in active concert or participation with such Class Members from filing, commencing,
prosecuting, maintaining, intervening in, participating in, conducting, or continuing, as class
members or otherwise, any action, including without limitation a class action (including by
seeking to amend a pending complaint to include class allegations or by seeking class
certification in a pending action in any jurisdiction), in any federal court, any state court, or any
other tribunal or forum of any kind, and from receiving any benefits from any lawsuit,
administrative or regulatory proceeding or order in any jurisdiction, arising out of, based on, or
relating to the claims, causes of actions, facts, and/or circumstances alleged in the Action and/or
the Released Claims;
10.

rule that any Class Member who does not submit a timely, written request

for exclusion from the Class shall be bound by all proceedings, orders, and judgments in the
Action, even if such Class Member has previously initiated or subsequently initiates individual
litigation or other proceedings against Midland relating to Annuities issued during the Class
Period;
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11.

require each Class Member who wishes to object to the fairness,

reasonableness, or adequacy of the Agreement or the proposed Settlement, or to the award of
attorneys’ fees and expenses, to send to the Administrator (who shall immediately forward the
objection to Class Counsel and Midland’s Counsel), and to file with the Court, no later than 45
days after mailing of the Class Notice, or at such other time as the Court may direct, a notice of
objection setting forth the information outlined in Section VII.B, above, or be forever barred
from separately objecting;
12.

require any Class Member who files and serves a written objection and

who intends to make an appearance at the Fairness Hearing, either in person or through personal
counsel hired at the Class Member’s expense, to send to the Administrator (who shall
immediately forward the notice to appear to Class Counsel and Midland’s Counsel), and file with
the Court no later than 45 days after mailing of the Class Notice, or as the Court otherwise may
direct, a notice of intention to appear at the Fairness Hearing;
13.

authorize Midland and Class Counsel: (a) to establish the means

necessary to administer the proposed Settlement, in accordance with the terms of this
Agreement; (b) to retain the Administrator to help administer the proposed Settlement, including
the notice provisions;
14.

to appoint an Administrator to implement the terms of this Agreement;

15.

to direct the Administrator to rent one or more post-office boxes to be

used for receiving requests for exclusion from the Class and any other communications, and
providing that no one other than the Court or the Clerk of the Court and the Administrator shall
have access to these post-office boxes; and
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16.

to direct Midland’s Counsel and Class Counsel promptly to furnish each

other with copies of any and all objections or written requests for exclusion that might come into
their possession that are not otherwise provided by the Administrator.
XI.

FINAL APPROVAL AND FINAL ORDER AND JUDGMENT
A.

After the Fairness Hearing, and upon the Court’s approval of this Agreement, the

Parties shall seek and obtain from the Court a Final Order and Judgment in substantially the
same form attached as Exhibit C to this Agreement. The Final Order and Judgment shall, among
other things:
1.

find that the Court has personal jurisdiction over all Class Members, that

the Court has subject matter jurisdiction over the claims asserted in the Action to approve this
Agreement and all exhibits hereto, and that venue is proper;
2.

finally approve this Agreement and the proposed Settlement as fair,

reasonable and adequate, and consistent and in compliance with the applicable provisions of the
United States Constitution, its Amendments, and the Federal Rules of Civil Procedure, as to, and
in the best interests of, the Class; direct the Parties and their counsel to implement and
consummate this Agreement according to its terms and provisions; and declare this Agreement to
be binding on, and have res judicata and preclusive effect, in all pending and future lawsuits or
other proceedings maintained by or on behalf of Plaintiffs and all other Class Members, as well
as their heirs, executors, personal representatives, conservators and administrators, predecessors,
successors, and assigns, that allege Released Claims, as defined in this Agreement;
3.

find that the Class Notice and all other instruments provided to Class

Members pursuant to this Agreement: (a) constituted the best practicable notice under the
circumstances; (b) constituted notice that was reasonably calculated to apprise Class Members of
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the pendency of the Action, their right to object to or exclude themselves from the proposed
Settlement and to appear at the Fairness Hearing; (c) was reasonable and constituted due,
adequate, and sufficient notice to all persons entitled to receive notice; and (d) met all applicable
requirements of the Federal Rules of Civil Procedure and the United States Constitution and its
Amendments, including the Due Process Clause;
4.

find that Class Counsel and the Plaintiffs adequately represented the Class

for purposes of entering into and implementing the Settlement;
5.

dismiss the Action (including all individual claims and Class claims

presented thereby) on the merits and with prejudice, without fees or costs to any party, except as
provided in this Agreement;
6.

declare that the judgment is binding upon all Class Members and

upon Midland and extinguishes all claims of Class Members that (a) were alleged, or that could
be alleged, based upon, or arise from, the matters which were alleged in the Action or (b) were
released pursuant to this Agreement;
7.

incorporate the Release set forth above in Section VIII, make the Release

effective as of the date of the Final Order and Judgment, and forever discharge the Releasees
from any claims or liabilities arising from or related to the Released Claims;
8.

permanently bar and enjoin each and every Class Member who has not

been excluded from the Settlement, the Class Member’s representatives, and/or all persons in
active concert or participation with such Class Members from filing, commencing, prosecuting,
maintaining, intervening in, participating in, conducting, or continuing, as class members or
otherwise, any action, including without limitation a class action (including by seeking to amend
a pending complaint to include class allegations or by seeking class certification in a pending
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action in any jurisdiction) in any federal court, any state court, or any other tribunal or forum of
any kind, and from receiving any benefits from any lawsuit, administrative or regulatory
proceeding, or order in any jurisdiction arising out of, based on, or relating to the claims, causes
of actions, facts, and/or circumstances alleged in the Action and/or the Released Claims;
9.

authorize the Parties, without further approval from the Court, to agree to

and adopt such amendments, modifications, and expansions of this Agreement and all exhibits
attached hereto that are consistent with the Final Order and Judgment and do not limit the rights
of Class Members under the Agreement;
10.

without affecting the finality of the Final Order and Judgment for

purposes of appeal, retain jurisdiction as to all matters relating to administration, consummation,
enforcement, and interpretation of this Agreement and the Final Order and Judgment, and for any
other necessary purpose; provided, however, that nothing in this paragraph shall restrict the
ability of the Parties to exercise their rights under Section XI.A.9 above; and
11.

order that any work product retained by Plaintiffs or Class Counsel that is

based on or incorporates information provided by Midland that has been designated as
Confidential pursuant to the terms of the Protective Order entered on September 23, 2011, in this
case remain Confidential and restrict the disclosure or use of such materials as set forth in the
Protective Order.
XII.

MODIFICATION OR TERMINATION OF THIS AGREEMENT
A.

This Agreement may be terminated at the discretion of either Midland or

Plaintiffs, through Class Counsel, if the Court, or any appellate court, rejects, modifies, or denies
approval of any portion of this Agreement or the proposed Settlement that the terminating party
reasonably determines is material. The terminating Party must exercise the option to withdraw
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from and terminate this Agreement, as provided in this Section, in writing sent by first-class mail
to the other Party, no later than 20 days after receiving notice of the event prompting the
termination.
B.

Plaintiffs cannot terminate this Agreement solely because of the amount of

attorneys’ fees, costs and/or service awards awarded by the Court or any appellate court(s);
however, Plaintiffs and their Counsel reserve all rights on appeal in relation to any award of
costs and fees in the event the Court does not award the amount of costs and fees requested by
the Plaintiffs, and the award is less than the Class Counsel Payment. Midland, however, may
elect to terminate this Agreement if the aggregate amount of attorneys’ fees and costs awarded
exceeds $5,850,000 in fees and $622,000 in costs, or if the aggregate amount of service awards
to Class Representatives exceeds $30,000.
C.

Midland may unilaterally terminate this Agreement if any regulator or

government entity requires any modification to the Agreement, including, without limitation, a
constriction or expansion of the scope of the stated benefits that Midland reasonably deems to be
material.
D.

Midland may unilaterally terminate this Agreement if the “Opt-Out Percentage” is

greater than 2%. The “Opt-Out Percentage” shall be computed based on data as of the last date
for filing of a list reflecting all requests for exclusion pursuant to Section VI.C, and shall equal
(a) the sum of (i) the Accumulation Value of all Active Deferred Annuities held by Owners who
have excluded themselves from the Class, (ii) the Accumulation Value of all Annuities that have
been fully surrendered by Owners who have excluded themselves from the Class, which shall be
determined using the Accumulation Value of such Annuities as of the date of full surrender for
each such Annuity, and (iii) the Accumulation Value of all Annuities that have been Annuitized
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by Owners who have excluded themselves from the Class, which shall be determined using the
Accumulation Value of such Annuities as of the date of Annuitization for each such Annuity,
divided by (b) the aggregate Accumulation Value of all Active Deferred Annuities. All amounts
used in the calculation shall be compiled from Midland’s business records of transactions entered
into its policy administration system, known as PolicyLink, as of the close of business on the last
date for filing of a list reflecting all requests for exclusion pursuant to Section VI.C, or the first
practicable day thereafter. If Midland elects to exercise this right, it shall do so by giving written
notice to Class Counsel before the Fairness Hearing.
E.

Midland may effect termination of the Settlement Agreement under Section

XII.B., XII.C. or XII.D. by giving written notice to Class Counsel.
F.

If this Agreement is terminated, it shall be void, no Party shall be bound by any of

its terms (except for the terms of this paragraph and Sections XIII.C, XIII.G, XIII.M, XIII.N, and
as applied to these paragraphs, Sections XIII.O and XIII.P of this Agreement), and it shall not be
admissible in any further proceedings.
G.

If this Agreement is terminated, Midland expressly and affirmatively reserves all

defenses, arguments and motions as to all claims that might have been or might later be asserted
in this Action, including, without limitation, any applicable Statute of Limitations and the
argument that the Action may not be litigated as a class action.
XIII. GENERAL MATTERS AND RESERVATIONS
A.

Integration and Drafting

The Parties agree that this Agreement is clear and unambiguous, that it was drafted and
negotiated by counsel for the Parties at arm’s length, that it sets forth the entire Settlement
Agreement among the Parties, that no other agreements not expressed or referred to in this
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Agreement exist, and that no parol or other evidence may be offered to explain, construe,
contradict, or clarify its terms, the intent of the Parties or their counsel, or the circumstances
under which the Agreement was made or executed.
B.

Amendment, Court Approval, Extensions

This Agreement may not be amended without the written consent of all parties and
approval of the Court; provided, however, that after entry of the Final Order and Judgment, the
Parties may by agreement modify this Settlement Agreement and its implementing documents
(including all exhibits) without notice to or approval by the Court if the changes are consistent in
all material respects with the Court’s Final Order and Judgment and do not materially abridge the
rights of Class Members. The Parties also may agree to reasonable extensions of time that are
necessary to carry out any provisions of this Settlement Agreement, provided that any extension
of more than 45 days must be approved by the Court.
C.

Construction

For the purpose of construing this Agreement, the Parties agree that it shall be deemed to
have been drafted equally by all Parties and shall not be construed strictly for or against any of
the Parties.
D.

Integration of Exhibits

The exhibits hereto are incorporated by reference as if set forth herein verbatim and are
an integral part of this Agreement.
E.

Waiver

The waiver by any Party of any breach of this Agreement shall not be construed as a
waiver of any other breach.
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F.

Counterparts

This Agreement may be executed in counterparts, each of which when executed and
delivered shall be considered an original. Executed signature pages shall be valid and
enforceable whether they are originals or copies, and whether they are transmitted by facsimile,
e-mail or any other means.
G.

No Evidence, No Admission
1.

In no event shall this Agreement, any of its provisions, any papers or

information of any kind submitted or provided by or on behalf of any party in connection with
this Agreement, or any discussions, negotiations, statements, or proceedings relating to this
Agreement, be offered as, received as, used as, or deemed to be evidence, or referred to, cited,
presented or otherwise used for any purpose in the Action, any other action, or in any other
proceeding, except in a proceeding to enforce this Agreement, and the absence of any objection
by Midland to the certification of the Class for purposes of the Settlement shall not waive any
position or argument that Midland may assert in opposing class certification in the Action or any
other action or proceeding.
2.

Without limiting the foregoing, neither this Agreement nor any

related negotiations, statements, or proceedings shall be offered as, received as, used as, or
deemed to be evidence or an admission or concession by any person of any matter, including but
not limited to any liability or wrongdoing on the part of Midland or any of the Releasees or as
evidence of the appropriateness of certification of any class. Midland expressly denies any and
all wrongdoing alleged in the Action, and does not admit or concede any actual or potential fault,
wrongdoing, or liability in connection with any facts or claims that have been or could have been
alleged against it in the Action. Midland’s entry into this Agreement is without prejudice in any
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way to its positions on any substantive, procedural or other issues in the Action, any other action,
or in any other proceeding.
H.

Tax Consequences
1.

No opinion concerning the tax consequences of the proposed

Settlement to Class Members or anyone else is given or will be given by Midland, Midland’s
Counsel, Plaintiffs, or Class Counsel, nor are any representations in this regard made by virtue of
this Agreement.
2.

Each Class Member’s or other person’s tax obligations, if any,

and the determination of those obligations, are the sole responsibility of the Class Member or
other person. Midland shall act as it determines is required by the Internal Revenue Code and
the regulations promulgated thereunder in reporting any Settlement benefit provided pursuant to
this Agreement.
3.

Neither Midland nor the Administrator shall make any payment

hereunder if Midland has determined in good faith that a withholding certificate or other
document is required by any law or regulation to be provided by the payee prior to making such
payment and the document has not been provided. In the event a withholding certification or
other document is required by law or regulation to be provided by the payee, the Administrator
or Midland shall notify the payee within 30 days prior to the issuance of any payment to be made
under this Agreement of the documents needed and notify the payee that completed copies of
these documents must be received by the Administrator or Midland prior to issuance of any
payment under this Agreement.
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I.

Notice
1.

Whenever this Agreement requires or contemplates that one party shall or

may give notice to the other, notice shall be provided by U.S. mail or overnight delivery service,
as follows:
If to Midland, then to:
Robert D. Phillips, Jr.
Reed Smith LLP
355 South Grand Avenue, Suite 2900
Los Angeles, CA 90071
If to Plaintiffs, then to:
Robert S. Gianelli
Gianelli & Morris
550 South Hope St., Suite 1645
Los Angeles, CA 90071
2.

Should any of these addresses change, the person changing his or her

address shall promptly advise the Court, the Administrator and the other Parties, in writing.
J.

No Effect on Contract or Duty
1.

Except as expressly provided by this Agreement, neither this Agreement

nor any of the benefits to be provided under this Agreement shall be interpreted to alter in any
way the terms of any Class Member’s Annuity and this Agreement shall not constitute a
novation of any Class Member’s Annuity.
2.

This Agreement does not, and shall not be deemed to, create any

fiduciary or similar relationship between Midland and any of its current, past, or prospective
policyholders or Annuity owners. This Agreement does not impose, and shall not be deemed to
impose, any fiduciary or other similar duty on Midland, and Midland expressly disclaims any
fiduciary or other similar duties. The duties and obligations assumed by Midland are limited to
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those expressly set forth in this Agreement.
K.

Time Computation
1.

All time periods set forth herein shall be computed in calendar days,

unless otherwise expressly provided. In computing any period of time prescribed or allowed by
this Agreement or by order of the Court, the day of the act, event, or default from which the
designated period begins to run shall not be included.
2.

Each other day of the period to be computed shall be included,

including the last day thereof, unless such last day is a Saturday, Sunday, or legal holiday, or,
when the act to be done is the filing of a paper in court, a day on which weather or other
conditions have made the office of the Clerk of Court inaccessible, in which event the last day of
the period shall be the next day that is not one of the aforementioned days.
3.

As used in this Section, “legal holiday” includes: New Year’s Day, Martin

Luther King, Jr. Day, Presidents’ Day, Memorial Day, Independence Day, Labor Day, Columbus
Day, Veterans Day, Thanksgiving Day, Christmas Day, and any other day appointed as a holiday
by the President or the Congress of the United States, or by Local Rules of the Court.
4.

The Parties reserve the right to agree between themselves on any

reasonable extensions of time that might be necessary to carry out the provisions of this
Agreement, subject to Section XIII.B, above.
L.

Cooperation in Effecting Settlement

The Parties, their successors and assigns, and their attorneys, undertake to implement the
terms of this Agreement in good faith, to use good faith in interpreting this Agreement and
resolving any disputes that may arise in the implementation of this Agreement, to cooperate with
one another in seeking Court approval of this Agreement, and to use their best efforts to effect
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the prompt consummation of this Agreement. However, Midland shall not be required to file
any briefs or other documents with the Court in support of the motions for Preliminary Approval,
Final Approval, Class Counsel Payment, or Service Awards, nor make any oral or other
arguments in support thereof.
M.

Confidentiality
1.

All information and documentation provided to Class Counsel and the

Administrator by Midland or the Class Members in connection with the Settlement is
confidential, and cannot be provided to third parties or used for any other purpose than
effectuating the terms of this Agreement. All such information and documentation shall be
returned to Midland or destroyed within 365 days after the mailing of the first settlement
payment.
2.

The Parties and their counsel agree to keep the existence and contents of

this Agreement confidential until the motion requesting the Court’s preliminary approval of this
Agreement is filed; provided, however, that this paragraph shall not prevent the disclosure of
such information prior to the filing of such motion to (1) regulators, rating agencies, independent
accountants, advisors, financial analysts, agents, insurers or reinsurers, Plaintiffs, experts, courts,
co-counsel, and/or Administrator(s) as may reasonably be required to effectuate the terms and
conditions of this Agreement or as otherwise required to comply with any applicable law or
regulation, or (2) any person or entity to whom the Parties agree disclosure must be made to
effectuate the terms of this Agreement. If disclosure of the existence and/or contents of this
Agreement is made pursuant to the preceding sentence, to the extent the recipient of the
disclosure is not already subject to an obligation of confidentiality to the disclosing Party, such
Party will make reasonable efforts to secure the recipient’s undertaking to maintain the existence
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and contents of this Agreement strictly confidential and to use such information only for the
purpose for which the disclosure is made. Nothing contained herein shall restrict Midland’s
ability to disseminate information regarding this Agreement and the Settlement internally as
needed to analyze and implement the Settlement.
3.

The Parties and their counsel agree that their discussions and the

information exchanged in the course of negotiating this Settlement is confidential, and was made
available on the condition that neither the Parties nor their counsel may disclose it to third parties
(other than experts or consultants retained by the Parties in connection with this case), that it not
be the subject of public comment, and that it not be publicly disclosed or used by the Parties or
their counsel in any way in the Action should it not settle, or in any other proceeding.
4.

On or before the expiration of four months after the Effective Date

Class Counsel shall return all documents or information produced to Plaintiffs or Class Counsel
by Midland in connection with any of the litigation identified in Section I. To the extent
Plaintiffs or Class Counsel retain any work product that is based on or incorporates information
designated as Confidential pursuant to the terms of the Protective Order previously entered in
this case and provided by Midland, Plaintiffs and Class Counsel shall maintain such work
product as Confidential, and the disclosure or use of such materials shall be subject to the same
restrictions set forth in the Protective Order previously entered in this case.
N.

Media Communications

The Parties agree to cooperate in good faith to ensure that any comments about or
descriptions of the Settlement of the dispute forming the basis of this Agreement in the media or
in any other public forum are balanced, fair, and accurate, and the Parties will attempt in good
faith to agree on descriptions of the Settlement to be communicated in any statements, whether
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joint or unilateral, including without limitation any website or other internet postings. Joint or
unilateral press releases referring or otherwise related to the Settlement proposed to be made by
any Party shall be provided to counsel for Plaintiffs and Midland’s Counsel prior to the
dissemination or publication so as to allow for a reasonable period of time for review prior to any
dissemination or publication. Any such unilateral statements or press releases proposed by any
Party must be reviewed and approved by the other Party before dissemination or publication.
O.

Governing Law

This Settlement Agreement shall be governed by, and interpreted according to, the law of
the State of California, excluding its conflict of laws provisions.
P.

Parties Bound

This Agreement shall be binding upon and inure to the benefit of Plaintiffs, Class
Members, Class Counsel, Midland and its affiliates, and the respective heirs, predecessors,
successors and assigns of each of the foregoing.
Q.

Authority to Execute Agreement

Each Party or person executing this Agreement in a representative capacity on behalf of a
corporate entity hereby represents that he or she is duly authorized by such entity to execute this
Agreement on its behalf, and to bind it to the terms and conditions hereof.
R.

Execution Date

This Agreement shall be deemed executed upon the last date of execution by all the
undersigned.
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